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TO EXPEDITE PATENTS RELATED TO GREEN TECHNOLOGIES 
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 The United States Patent and Trademark Office 
(USPTO) has recently announced a Green Technology 
Pilot Program (“Program”).  The Program, only available 
to the first 3,000 applicants to file a petition, is intended 
to expedite examination of some applications related to 
green technologies including fuel cell, solar energy, wind 
energy, electric lamp, electric or hybrid vehicle, energy 
storage (e.g., battery), refrigerant, recycling and other 
technologies.  As discussed in detail below, the Program 
allows an applicant to have an application accorded 
special status for examination if the application meets 
certain requirements. 

 Currently, the delay in issuance of a first Office 
Action can be up to three years or more in some art units.  
Under the Program, applicants having applications 
related to green technologies may be able to significantly 
reduce such delay.  Being accorded special status under 
the Program not only may result in the application 
receiving a first Office Action more quickly, but also 
will accord the application special status in any appeal to 
the Board of Patent Appeals and Interferences (BPAI), 
and also in the patent issuance process. 

I. Duration 

 The Program is effective as of December 8, 2009, 
and is only currently available until December 8, 2010.  
Further, the USPTO will only accept the first 3,000 
petitions to make special in previously filed new 
applications.  The USPTO may extend the Program after 
December 8, 2010.  However, because the Program is 
limited both in duration and the number of petitions that 
will be accepted, applicants desiring to participate are 
encouraged to take action as soon as possible. 

II. Requirements to Participate in the Program 

 In order to expedite the examination of a patent 
application under the Program, applicants must file a 
Petition to Make Special, meeting the following 
requirements: 

(1) The application must be a non-reissue, non-
provisional utility application or an international 
application that has entered the U.S. national stage.  The 
application must have been filed before December 8, 
2009. 

(2) The application must be classified in one of the 
U.S. classifications listed in the attached Appendix at the 
time of examination. 

(3) The application must contain three or fewer 
independent claims and twenty or fewer total claims.  
The application must not contain any multiple dependent 
claims.  A preliminary amendment can be filed at the 
time the Petition to Make Special is filed, in order to 
cancel excess claims and/or multiple dependent claims. 

(4) The claims in the application must be directed 
to a single invention that (a) materially enhances the 
quality of the environment, or (b) materially contributes 
to:  (1) discovery or development of renewable energy 
resources: (2) more efficient utilization and conservation 
of energy resources; or (3) greenhouse gas emission 
reduction.  These categories are more fully addressed 
below. 

(5) The Petition to Make Special must state that, if 
the USPTO determines that the claims are directed to 
multiple inventions, the applicant will agree to make an 
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election without traverse in a telephonic interview and 
elect an invention meeting the petition and classification 
requirements.  If the Examiner cannot reach the applicant 
after a reasonable effort or if the applicant refuses to 
make an election, the Examiner will treat the first 
claimed invention meeting the requirements as 
constructively elected for examination. 

(6) The Petition to Make Special must be filed 
electronically before December 8, 2010 using the 
USPTO electronic filing system.  There are no 
government fees for the petition, although the non-
refundable publication fee must be paid with the petition. 

(7) The Petition to Make Special must be filed at 
least one day prior to the date that a first Office Action 
(which may be a Restriction Requirement) appears in the 
Patent Application Information Retrieval (PAIR) system. 

(8) The Petition to Make Special must be 
accompanied by the $300 publication fee.  If the 
application has not yet been published, the petition must 
also be accompanied by a request for early publication. 

(9) If the application for which special status is 
sought is related to environmental quality (item 4(a) 
above), the Petition to Make Special must state that 
special status is sought because the invention materially 
enhances the quality of the environment by contributing 
to the restoration or maintenance of the basic life-
sustaining natural elements.  If the application does not 
specifically disclose the above effect, the Petition to 
Make Special must be accompanied by a statement 
explaining how the application meets the "materially 
enhances" standard. 

(10) If the application for which special status is 
sought is directed to a material contribution to 
development of renewable energy resources or energy 
conservation, or greenhouse gas emission reduction 
(item 4(b)(1)-(3) above), the Petition to Make Special 
must state the basis for special status.  If it is not clear 
from the disclosure in the application, the Petition to 
Make Special must be accompanied by a statement 
explaining how the application meets the "material 
contribution" standard. 

III. Decision On Petition To Make 
Special Under The Program 

 The USPTO will decide whether to grant the 
Petition to Make Special under the Program once 
application is in condition for examination (i.e., once all 
of the filing requirements have been met).  If the USPTO 
determines that the petition does not comply with the 
above requirements, the applicant will be given only one 
opportunity to correct the deficiency.  The time period 
for correcting a deficiency in a Petition to Make Special 
under the Program is one month or thirty days, 
whichever is longer, and is not extendable.   

IV. The Effect of Being Accorded Special Status 

 Once an application is accorded special status, the 
application is placed on the Examiner’s special docket.  
At least once every four weeks, the Examiner must act 
on the application on his or her special docket that has 
the oldest effective filing date.  Therefore, how quickly 
an Examiner takes up the application for examination as 
a result of the Program depends upon (1) when the 
application was filed and (2) the number of applications 
on the Examiner’s special docket.  The average number 
of applications currently on an Examiner’s special 
docket varies, but is generally small.  The general policy 
at the USPTO is that once an application is granted 
special status, the application should be taken up for 
examination within a few weeks of receiving special 
status, according to the U.S. Manual of Patent 
Examining Procedure (MPEP) §708.02(a)III.  However, 
this program may significantly expand the special 
dockets of some examiners. 

 Under the Program, an application is only placed on 
the Examiner’s special docket before the first Office 
Action, in any appeal to the BPAI, and in the patent 
issuance process.  After the first Office Action, the 
application is placed on the Examiner’s amended docket 
instead of the Examiner’s special docket.  As such, the 
effect of the Program is primarily to expedite the 
issuance of a first Office Action.  Once a response has 
been filed, the next Office Action should issue within 
about two to four months after the response is filed. 
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V. Recommendations (g) Keep in mind that the Program does not 
guarantee success in the expedited application. 

 At present, there are substantial delays in the 
issuance of first Office Actions due to the backlog at the 
USPTO.  The Program may be useful where an applicant 
has an application related to a green technology and 
desires to obtain patent protection more quickly.  To take 
advantage of the Program, we recommend acting 
quickly, as the Program is only available to the first 
3,000 applicants to file a petition.  When considering 
whether to participate in the Program, please consider 
the following steps: 

 Please let us know if you desire any additional 
information regarding the Green Technology Pilot 
Program, or if you have any questions about other ways 
to expedite applications.  

*  *  *  *  * 

Oliff & Berridge, PLC is a full-service Intellectual Property law 
firm based in historic Alexandria, Virginia.  The firm specializes 
in patent, copyright, trademark, and antitrust law and litigation, 
and represents a large and diverse group of domestic and 
international clients, including businesses ranging from large 
multinational corporations to small privately owned companies, 
major universities, and individual entrepreneurs.  

(a) Review the patent portfolio for applications 
related to green technologies; 

(b) Consider any disadvantages of expediting 
examination of an application;  This Special Report is intended to provide information about legal 

issues of current interest.  It is not intended as legal advice and 
does not constitute an opinion of Oliff & Berridge, PLC.  Readers 
should seek the advice of professional counsel before acting upon 
any of the information contained herein. 

(c) Determine the USPTO's predicted date for 
taking action; 

(d) Consider the advantages and disadvantages of 
limiting the number of claims to be examined; 

For further information, please contact us by telephone at 
(703) 836-6400, facsimile at (703) 836-2787, email at 
email@oliff.com or mail at 277 South Washington Street, Suite 
500, Alexandria, Virginia  22314.  Information about our firm can 
also be found on our web site, www.oliff.com. 

(e) Consider the advantages and disadvantages of 
responding to a Restriction and Election of Species 
Requirement without traverse; スペシャル⋅レポートの日本語版は、英語版の発行後、二週

間以内にウエッブ⋅サイトでご覧いただけます。 (f) Consider the advantages and disadvantages of 
the required request and fee for early publication; and 
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